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against any liability, including costs and ex-
penses, incurred as the result of the viola-
tion of trade secrets, copyrights, or right of
privacy or publicity, arising out of the cre-
ation, delivery, publication, or use of any
data furnished under this contract; or any li-
belous or other unlawful matter contained in
such data. The provisions of this paragraph
do not apply unless the Government provides
notice to the Contractor as soon as prac-
ticable of any claim or suit, affords the Con-
tractor an opportunity under applicable
laws, rules, or regulations to participate in
the defense of the claim or suit, and obtains
the Contractor’s consent to the settlement
of any claim or suit other than as required
by final decree of a court of competent juris-
diction; and these provisions do not apply to
material furnished to the Contractor by the
Government and incorporated in data to
which this clause applies.

(End of clause)

[72 FR 63072, Nov. 7, 2007]

52.227-18 Rights in Data—Existing
Works.

As prescribed in 27.409(f), insert the
following clause:

RIGHTS IN DATA—EXISTING WORKS (DEC 2007)

(a) Except as otherwise provided in this
contract, the Contractor grants to the Gov-
ernment, and others acting on its behalf, a
paid-up nonexclusive, irrevocable, worldwide
license to reproduce, prepare derivative
works, and perform publicly and display pub-
licly, by or on behalf of the Government, for
all the material or subject matter called for
under this contract, or for which this clause
is specifically made applicable.

(b) The Contractor shall indemnify the
Government and its officers, agents, and em-
ployees acting for the Government against
any liability, including costs and expenses,
incurred as the result of (1) the violation of
trade secrets, copyrights, or right of privacy
or publicity, arising out of the creation, de-
livery, publication or use of any data fur-
nished under this contract; or (2) any libel-
ous or other unlawful matter contained in
such data. The provisions of this paragraph
do not apply unless the Government provides
notice to the Contractor as soon as prac-
ticable of any claim or suit, affords the Con-
tractor an opportunity under applicable
laws, rules, or regulations to participate in
the defense of the claim or suit, and obtains
the Contractor’s consent to the settlement
of any claim or suit other than as required
by final decree of a court of competent juris-
diction; and do not apply to material fur-
nished to the Contractor by the Government
and incorporated in data to which this clause
applies.

52.227-19
(End of clause)

[62 FR 18154, May 13, 1987, as amended at 72
FR 63073, Nov. 7, 2007]

52.227-19 Commercial Computer Soft-
ware License.

As prescribed in 27.409(g), insert the
following clause:

COMMERCIAL COMPUTER SOFTWARE LICENSE
(DEC 2007)

(a) Notwithstanding any contrary provi-
sions contained in the Contractor’s standard
commercial license or lease agreement, the
Contractor agrees that the Government will
have the rights that are set forth in para-
graph (b) of this clause to use, duplicate or
disclose any commercial computer software
delivered under this contract. The terms and
provisions of this contract shall comply with
Federal laws and the Federal Acquisition
Regulation.

(b)(1) The commercial computer software
delivered under this contract may not be
used, reproduced, or disclosed by the Govern-
ment except as provided in paragraph (b)(2)
of this clause or as expressly stated other-
wise in this contract.

(2) The commercial computer software
may be—

(i) Used or copied for use with the com-
puter(s) for which it was acquired, including
use at any Government installation to which
the computer(s) may be transferred;

(ii) Used or copied for use with a backup
computer if any computer for which it was
acquired is inoperative;

(iii) Reproduced for safekeeping (archives)
or backup purposes;

(iv) Modified, adapted, or combined with
other computer software, provided that the
modified, adapted, or combined portions of
the derivative software incorporating any of
the delivered, commercial computer software
shall be subject to same restrictions set
forth in this contract;

(v) Disclosed to and reproduced for use by
support service Contractors or their sub-
contractors, subject to the same restrictions
set forth in this contract; and

(vi) Used or copied for use with a replace-
ment computer.

(3) If the commercial computer software is
otherwise available without disclosure re-
strictions, the Contractor licenses it to the
Government without disclosure restrictions.

(c) The Contractor shall affix a notice sub-
stantially as follows to any commercial com-
puter software delivered under this contract:

Notice—Notwithstanding any other lease
or license agreement that may pertain to, or
accompany the delivery of, this computer
software, the rights of the Government re-
garding its use, reproduction and disclosure

235



52.227-20

are as set forth in Government Contract No.

(End of clause)

[72 FR 63073, Nov. 7, 2007]

52.227-20 Rights in Data—SBIR Pro-
gram.
As prescribed in 27.409(h), insert the
following clause:

RIGHTS IN DATA—SBIR PROGRAM (DEC 2007)

(a) Definitions. As used in this clause—

Computer database or database means a col-
lection of recorded information in a form ca-
pable of, and for the purpose of, being stored
in, processed, and operated on by a com-
puter. The term does not include computer
software.

Computer software—(1) Means (i) Computer
programs that comprise a series of instruc-
tions, rules, routines, or statements, regard-
less of the media in which recorded, that
allow or cause a computer to perform a spe-
cific operation or series of operations; and

(ii) Recorded information comprising
source code listings, design details, algo-
rithms, processes, flow charts, formulas, and
related material that would enable the com-
puter program to be produced, created, or
compiled.

(2) Does not include computer databases or
computer software documentation.

Computer software documentation means
owner’s manuals, user’s manuals, installa-
tion instructions, operating instructions,
and other similar items, regardless of stor-
age medium, that explain the capabilities of
the computer software or provide instruc-
tions for using the software.

Data means recorded information, regard-
less of form or the media on which it may be
recorded. The term includes technical data
and computer software. The term does not
include information incidental to contract
administration, such as financial, adminis-
trative, cost or pricing or management infor-
mation.

Form, fit, and function data means data re-
lating to items, components, or processes
that are sufficient to enable physical and
functional interchangeability, and data iden-
tifying source, size, configuration, mating
and attachment characteristics, functional
characteristics, and performance require-
ments. For computer software it means data
identifying source, functional characteris-
tics, and performance requirements but spe-
cifically excludes the source code, algo-
rithms, processes, formulas, and flow charts
of the software.

Limited rights data means data (other than
computer software) developed at private ex-
pense that embody trade secrets or are com-

48 CFR Ch. 1 (10-1-10 Edition)

mercial or financial and confidential or priv-
ileged.

Restricted computer software means com-
puter software developed at private expense
and that is a trade secret, is commercial or
financial and confidential or privileged, or is
copyrighted computer software, including
minor modifications of the computer soft-
ware.

SBIR data means data first produced by a
Contractor that is a small business concern
in performance of a small business innova-
tion research contract issued under the au-
thority of 15 U.S.C. 638, which data are not
generally known, and which data without ob-
ligation as to its confidentiality have not
been made available to others by the Con-
tractor or are not already available to the
Government.

SBIR rights means the rights in SBIR data
set forth in the SBIR Rights Notice of para-
graph (d) of this clause.

Technical data means recorded information
(regardless of the form or method of the re-
cording) of a scientific or technical nature
(including computer databases and computer
software documentation). This term does not
include computer software or financial, ad-
ministrative, cost or pricing, or management
data or other information incidental to con-
tract administration. The term includes re-
corded information of a scientific or tech-
nical nature that is included in computer
databases. (See 41 U.S.C. 403(8).)

Unlimited rights means the right of the Gov-
ernment to use, disclose, reproduce, prepare
derivative works, distribute copies to the
public, and perform publicly and display pub-
licly, in any manner and for any purpose
whatsoever, and to have or permit others to
do so.

(b) Allocation of rights. (1) Except as pro-
vided in paragraph (c) of this clause regard-
ing copyright, the Government shall have
unlimited rights in—

(i) Data specifically identified in this con-
tract as data to be delivered without restric-
tion;

(ii) Form, fit, and function data delivered
under this contract;

(iii) Data delivered under this contract (ex-
cept for restricted computer software) that
constitute manuals or instructional and
training material for installation, operation,
or routine maintenance and repair of items,
components, or processes delivered or fur-
nished for use under this contract; and

(iv) All other data delivered under this
contract unless provided otherwise for SBIR
data in accordance with paragraph (d) of this
clause or for limited rights data or restricted
computer software in accordance with para-
graph (f) of this clause.

(2) The Contractor shall have the right to—

(i) Assert copyright in data first produced
in the performance of this contract to the
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